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INTRODUCTION  

Amnesty International submits this briefing with regard to consideration by the United 

Nations (UN) Committee on the Elimination of Racial Discrimination of the United States of 

America’s (USA) combined seventh, eighth and ninth periodic reports under the 

International Convention on the Elimination of All Forms of Racial Discrimination (CERD). 

The USA’s report was submitted in June 2013 and is due to be considered at the 85th 

session of CERD in August 2014.  It is six years since the Committee issued its concluding 

observations on the USA’s combined fourth, fifth and sixth periodic reports, in May 2008.   

This briefing does not seek to address the range of areas in the USA in which enjoyment of 

rights under the Convention continue to be affected by race, colour, ethnicity or nationality, 

many of which are addressed by other organizations.  Amnesty International has taken 

note of the July 2014 list of themes sent by the Country Rapporteur to the USA “with a view 

to guiding the dialogue” between the US delegation and the Committee during the session in 

Geneva in August. In this briefing the organization outlines its concerns regarding aspects of 

a number of these themes, including racial disparities in the criminal justice system (list of 

themes, 2a), with particular emphasis on juvenile life without parole (JLWOP), the death 

penalty, and remedy for abuses in the criminal justice system; access to healthcare in the 

context of  maternal health issues (list of themes, 2b); the prevalence of gun violence (issue 

2b); racial profiling, including in immigration enforcement (list of themes, 2d); the 

government’s failure to protect indigenous women from sexual violence (list of themes, 3d); 

and access to justice for foreign nationals held at the US naval base at Guantánamo Bay in 

Cuba (list of themes, 5c).  

The USA’s report to the Committee recognizes that “the path toward racial equality has been 

uneven, racial and ethnic discrimination still persists, and much work remains to meet our 

goal of ensuring equality for all.”
1
 At the same time, as previously, the USA emphasizes 

how the US Constitution, federal and state laws, the judiciary and federal agencies provide 

protection against discrimination on the basis of race, colour, ethnicity or national origin.
2
 

Here it could be accused of accentuating the positive, as these protections are not always 

effective – much more can and must be done in order to make them a reality. For example, 

the burden on individual litigants to show proof of intent to discriminate, even where there 

may be compelling statistical evidence of a discriminatory effect, can make it extremely hard 

for such cases to prevail. Successfully challenging a death sentence on the grounds of 

racial discrimination, for instance, has been rendered all but impossible since 1987 due to 

the US Supreme Court McCleskey v. Kemp
3
 ruling in that year and legislative inaction 

since. Laws or policies targeting immigrants for enforcement of immigration laws have 

resulted in discriminatory treatment of communities of colour along the US-Mexico border. 

Factors such as poverty and race can affect the right to equality before the law, with indigent 

defendants, for example, being reliant on often under-resourced legal aid systems.   

THEME – CRIMINAL JUSTICE 

List of themes, 2(a): “Racial disparities at different stages of the criminal justice 

system, including overrepresentation of individuals belonging to racial and ethnic 

minorities, in particular African Americans, among persons who are arrested, 

charged, convicted, incarcerated and sentenced to death”. 

President Barack Obama has acknowledged the “history of racial disparities in the 

application of our criminal laws”, including on the death penalty,
4
 and US Attorney General 

Eric Holder has pointed to the need to “confront the reality” that “people of colour often face 

harsher punishments than their peers.”
5
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The pervasive discrimination faced by members of racial or ethnic minorities in the USA at 

the hands of law enforcement officials has been extensively documented by many 

organizations, including Amnesty International.
6
 Across the USA, racial minorities have 

been found to be disproportionately the victims of police ill-treatment, unjustified stops and 

searches, physical abuse and unjustified shootings.
7

 Systematic abuses have been 

identified in some of the country’s largest police departments, often involving units operating 

in inner-city areas largely populated by racial or ethnic minorities.
8
 While a number of police 

departments have improved their policies in recent years – some forced to take action 

following Justice Department “pattern and practice” investigations
9
 – others still do not have 

adequate systems for monitoring police abuses, such as checking for patterns of racism or 

tracking officers involved in repeated complaints.  

The US prison population has grown by 500 per cent over a 30-year period.
10

 More than 2.2 

million people are incarcerated in the USA today,
11

 the highest total prison population and 

incarceration rate in the world.
12

 Using Illinois as an example, the prison population in that 

state has nearly quadrupled over a 30-year period since 1981, when 12,996 prisoners were 

under jurisdiction of state or federal correctional facilities.
13

 Currently, the Illinois prison 

population stands at 48,427 prisoners under the jurisdiction of state or federal correctional 

facilities.
14

 The majority of those held in Illinois’s correctional facilities are people of colour.  

According to the Illinois Department of Corrections, 60 per cent of the prison population 

within the state was African American or Hispanic during the 2012 Fiscal Year.
15

 These 

numbers are an inverse of the racial demographics of the state’s total population, which is 

63 per cent white.
16

  

At the federal level, Attorney General Holder announced an initiative in 2013 to reform the 

federal criminal justice system, calling for changes to drug-related, mandatory minimum 

sentencing guidelines and diverting people convicted of low-level offences to drug treatment 

and community service programs, while expanding a program to allow for the release of 

some elderly, non-violent offenders and certain inmates who are the only possible caregiver 

for their dependents.
17

  

In 2011, then Senator Jim Webb introduced the National Criminal Justice Commission Act,
18

 

which if passed, would create a commission to undertake a review of all areas of the 

criminal justice system, including state, local and tribal criminal justice practices and policies.  

Substantial and comprehensive reforms are needed to address mass incarceration; prison 

conditions; harsh mandatory minimum sentences; discriminatory profiling by law 

enforcement; excessive use of force by law enforcement, as well as racial and economic 

disparities that exist at every stage of the criminal justice system in the USA.
19

 

Recommendation 

 The US Congress should pass, and the President should sign the National Criminal 

Justice Commission Act, which would require the undertaking of  a comprehensive 

review of the US criminal justice system and the implementation of reforms that 

would address the problems of mass incarceration, prison conditions, capital 

punishment, harsh mandatory minimum sentences, discriminatory profiling by law 

enforcement, excessive use of force by law enforcement, as well as racial and 

economic disparities that exist at every stage of the criminal justice system.    

JUVENILE LIFE WITHOUT PAROLE (JLWOP) 
In its 2008 concluding observations on the USA, the Committee on the Elimination of Racial 

Discrimination expressed concern regarding the disproportionate imposition of life 

imprisonment without the possibility of parole on young offenders, including children, 

belonging to racial and ethnic minorities. It held that “the persistence of such sentencing is 

incompatible with article 5(a) of the Convention (the right to equal treatment before the 

tribunals and all other organs administering justice).
20

 The Committee called on the USA to 
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discontinue the use of LWOP against those who were under 18 at the time of the crime.
21

 In 

so doing, the Committee recalled the concern on this issue that had already been expressed 

by the UN Human Rights Committee and the Committee against Torture.
22

 Amnesty 

International welcomes the fact that in its April 2014 concluding observations on the USA’s 

compliance with the International Covenant on Civil and Political Rights, the Human Rights 

Committee called on the USA to “prohibit and abolish” life imprisonment without parole for 

those under 18 at the time of the crime, “irrespective of the crime committed”.
23

 

In its report to the Committee on the Elimination of Racial Discrimination the USA has not 

expressly said whether or not it will end its use of JLWOP, simply reporting recent judicial 

rulings which have “limited applicability of juvenile sentences without the possibility of parole 

(JLWOP)”
24

 (see below). In 2011, it had responded in the Universal Periodic Review 

process to recommendations to abolish JLWOP that such recommendations did not enjoy 

US support.
25

 

The sort of racial disparities in the use of JLWOP reported by Amnesty International and 

Human Rights Watch in their joint study published in 2005, persist.
26

 For example, the 

Sentencing Project states that currently: 

“Racial disparities plague the imposition of JLWOP sentences. While 23.2% of 

juvenile arrests for murder involve an African-American suspected of killing a white 

person, 42.4% of JLWOP sentences are for an American-American convicted of 

this crime. White juvenile offenders with African-American victims are only about 

half as likely (3.6%) to receive a JWLOP sentence as their proportion of arrests for 

killing an African-American (6.4%).”
27

 

Since the Committee last reviewed the USA’s record under CERD, and as the USA has 

reported to the Committee, the US Supreme Court has handed down two major decisions on 

this issue. 

In 2010, the Court prohibited the imposition of sentences of life without parole for 

defendants convicted of non-homicide crimes committed when they were under 18 years 

old.
28

 And, in 2012, in Miller v Alabama, it outlawed mandatory life imprisonment without 

parole for such offenders. The Court ruled that mandatory sentencing prevents the 

sentencing authority from taking into account the characteristics associated with childhood, 

including the individual’s “lack of maturity and an underdeveloped sense of responsibility, 

leading to recklessness, impulsivity, and heedless risk-taking,”
29

 their vulnerability to 

negative influences and pressures, and their particular capacity for change and 

development.
30

  

According to the Court at the time of the Miller ruling, 28 states and the federal government 

made life without parole sentences mandatory for some children convicted of murder in adult 

court with more than 2,000 inmates sentenced under mandatory sentencing schemes.
31

 A 

number of states have revised their mandatory JLWOP laws in the wake of the ruling, 

including a small number which have entirely eliminated juvenile life without parole.
32

 A 

number have yet to act upon the Miller ruling.
33

 In Illinois, for instance, while legislation to 

this end was introduced in 2013, it did not pass before the end of the legislative session in 

2014.
34

  

The USA report to the Committee provides the example of Iowa, where the state governor 

responded to the Miller ruling by commuting the JLWOP sentences of 38 individuals. What 

the federal government did not report to the Committee was that he commuted them to 60 

years without the possibility of parole. Amnesty International responded at the time of this 

development that his move flouted the spirit if not the letter of the Miller ruling.
35

  The 

organization welcomes the Iowa Supreme Court’s subsequent judgment in which it held that 

“the rationale of Miller, as well as Graham, reveals that the unconstitutional imposition of a 

mandatory life-without-parole sentence is not fixed by substituting it with a sentence with 
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parole that is the practical equivalent of a life sentence without parole. Oftentimes, it is 

important that the spirit of the law not be lost in the application of the law. This is one such 

time.”
36

 The Iowa Court held that the Miller ruling was fully retroactive. 

Many states are also in the process of determining whether the Miller ruling applies 

retroactively to those who already received a sentence of mandatory JLWOP. The US 

Supreme Court was silent on this issue. However the US Department of Justice has taken 

the position that the ban applies to those previously sentenced, meaning that more than 

2,000 individuals would be eligible for a new sentencing hearing. However, whether 

individuals actually receive a new hearing depends on where they live. Courts in Iowa, 

Mississippi, Michigan and Massachusetts have ruled that the ban is retroactive;
37

 the 

Minnesota Supreme Court has ruled that it is not.
38

 In March 2014, the Illinois Supreme 

Court issued an opinion that the ban applies retroactively and ordered the state to provide 

hearings to those who were sentenced to mandatory JLWOP to review their sentences in 

consideration of the characteristics set forth in the Miller case, including the youth of the 

offender.
39

  

For Amnesty International, the bottom line is that the imposition of a sentence of life without 

the possibility of parole against an individual for a crime committed when under the age of 

18 – regardless of the nature of that crime or its consequences – is an unequivocal violation 

of international law, i.e. the right not to be subject to cruel, inhuman and degrading treatment 

and/or punishment. This practice should be abolished and all those currently serving such 

sentences should have then commuted or reduced and rendered fully consistent with 

international law and standards. 

Recommendations 

 The US Congress should pass legislation which bans the sentencing of defendants 

to life imprisonment without parole for crimes committed when they were under 18 

years old, regardless of the nature or circumstances of the crime. 

 The legislatures of all states not in compliance with Miller v. Alabama, should pass 

legislation that prohibit life without parole sentences for those who were under 18 

years old at the time of the crime.  

 All states that have individuals serving sentences of life without parole for crimes 

committed when they were under 18 years old, should commute their sentences in 

a manner fully consistent with international law and standards. 

DEATH PENALTY 
Since the USA last appeared before the Committee, another seven countries have 

abolished the death penalty for all crimes.
40

 Today 140 countries are abolitionist in law or 

practice. While Amnesty International notes that some progress against the death penalty 

has been made in recent years in the USA – with death sentencing and execution rates 

generally down and a number of states abolishing the death penalty – the organization 

remains concerned at the slow pace of change, the entrenched nature of the death penalty 

in some mainly southern states (such as Texas, Oklahoma and Florida), and the widespread 

absence of principled human rights leadership on this fundamental human rights issue. With 

some notable exceptions, politicians are generally failing to seize the opportunity presented 

by increased public concern about, and softening in support for, the death penalty.  

In its 2008 concluding observations, the Committee expressed its continuing concern about 

the “persistent and significant racial disparities with regard to the imposition of the death 

penalty, particularly those associated with the race of the victim”.
41

 It reiterated its 2001 

recommendation that the USA “adopt all necessary measures, including a moratorium, to 

ensure that the death penalty is not imposed as a result of racial bias on the part of 

prosecutors, judges, juries and lawyers”.
42

 In its report to the Committee, similar to what it 
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has said to the Human Rights Committee, the Committee against Torture, and in the context 

of the Universal Periodic Review, the USA has responded that “the use of the death penalty 

is a decision left to democratically elected governments at the federal and state levels… Any 

further decisions concerning a moratorium would have to be made separately at the federal 

level and by each of the 32 states that retain the death penalty”.
43

  

Blacks and whites are the victims of murder in the USA in almost equal numbers, yet 78 per 

cent of the nearly 1,400 people executed since judicial killing resumed in 1977 under revised 

capital statutes were convicted of crimes involving white victims, compared to 15 per cent of 

case involving black victims.
44

 Most murders in the USA are intra-racial, that is, the alleged 

perpetrator and the victim were of the same race.
45

 Of the prisoners executed in the USA 

since 1977, 52 per cent were whites convicted of killing whites, and 12 per cent were blacks 

convicted of killing blacks.
46

 One in five of all executions since 1977 has been of a black 

person sentenced to death for the murder of a white victim.
47

 The figure for white on black 

cases is two per cent.
48

 While these bare statistics do not necessarily show direct 

discrimination, study after study has shown that race, particularly race of the murder victim, 

continues to be a factor in the death penalty in the USA. 

The racial component of the US death penalty has long been known. It is now more than 

two decades since the US General Accounting Office reported to the Senate and House 

Committees on the Judiciary in US Congress that research showed “a pattern of evidence 

indicating racial disparities in the charging, sentencing, and imposition of the death penalty” 

under capital statutes passed after 1972.
49

 In 82 per cent of the 28 studies it reviewed, 

“race of victim was found to influence the likelihood of being charged with capital murder or 

receiving the death penalty, i.e., those who murdered whites were found to be more likely to 

be sentenced to death than those who murdered blacks.
50

 This finding is remarkably 

consistent across data sets, states, data collection methods, and analytic techniques”.
51

 

Since then, studies have continued to show that race, particularly race of victim, plays a role 

in who is sentenced to death in the USA, and the disparities remain marked.  

As across the death penalty nationally, federal death row continues to display disparities by 

race of murder victim and race of defendant. Of the 57 people on federal death row in May 

2014, 37 or 65 per cent were non-white and 33 or 58 per cent of those on federal death row 

were convicted of killing whites.
52

 In part, the Obama administration, as previous 

administrations have done, has relied upon a notorious US Supreme Court ruling from a 

quarter of a century ago, McCleskey v. Kemp.
53

 In that case, the Court had been presented 

with compelling statistical evidence of systemic racial discrimination in capital cases in 

Georgia. A majority of the Justices, however, held that for a defendant to be successful in an 

appeal, he or she would have to provide “exceptionally clear proof” that the decision-makers 

in his or her particular case had acted with discriminatory intent.
54

 Absent such evidence of 

intentional discrimination, statistical evidence of racial disparities in death penalty cases 

could not be used to prove a violation of the constitution, the Court said.
55

 It said that the 

kind of evidence put forward in the McCleskey case was “best presented to the legislative 

bodies”.
56

 The North Carolina legislature passed a Racial Justice Act (RJA) in 2009, 

allowing prisoners to challenge their death sentences on the basis of statistical evidence of 

racial discrimination.
57

 Except for Kentucky which had enacted an RJA in 1998, limited to 

pre-trial challenges, there have been no other such laws passed in the USA in the 25 years 

since McCleskey. Moreover, in North Carolina, after a judge had found racism in a number 

of cases under that state’s RJA,
58

 the legislature repealed the Act and the governor signed 

the repeal in June 2013.
59

 

A proposed Racial Justice Act for inclusion in the Violent Crime Control and Law 

Enforcement Act of 1994, of which the FDPA was a part, was dropped by Congress. And in 

1996 (US v. Armstrong)
60

, the Clinton administration and then in 2002 the Bush 

administration (US v. Bass)
61

 successfully litigated to compound the McCleskey ruling in 

relation to the federal death penalty: 



USA: A submission to the UN Committee on the Elimination of Racial Discrimination 

 Amnesty International 24 July 2014 6 

“after McCleskey, in United States v. Armstrong, the United States Supreme Court 

effectively shut down litigation on race claims by holding that federal prosecutors 

had broad discretion to act, and that without specific proof of race discrimination…, 

the defendant was not entitled to discovery. To justify an order for discovery, the 

Court held in United States v. Bass that statistical evidence of racial disparities is 

not enough, and that a defendant needed to show both discriminatory effect, as 

well as specific evidence of discriminatory intent”.
62

 

In 2011, a federal judge wrote in a case in which the Obama administration was then 

seeking the death penalty: 

“The statistical evidence presented… suggests that it is black defendants, 

defendants suspected of killing white females, and defendants from southern 

states who are disproportionately likely to receive death sentences… As troubling 

as the statistical evidence…may be, the Supreme Court’s decision in McCleskey 

precludes [the defendant] from prevailing…”
63

 

In its brief in the case of USA v. Jacques to the court in 2010, the Obama administration 

had, among other things, quoted a line from the McCleskey ruling: “Apparent disparities in 

sentencing are an inevitable part of our criminal justice system”.
64

  Again, in the capital 

prosecution of the three Somali defendants in 2012, the administration reminded the judge 

of this same line from McCleskey.
65

 In November 2012, the federal judge in that case 

denied the motion to dismiss the federal prosecution’s pursuit of the death penalty, again 

repeating the McCleskey line that “Apparent disparities… are an inevitable part of our 

criminal justice system”.
66

 

In 1998, this very same line had been quoted, but out of concern about the USA’s human 

rights compliance, in a report of the UN Special Rapporteur on extrajudicial, summary or 

arbitrary executions, following his mission to the USA.
67

 He concluded that the McCleskey 

opinion was likely incompatible with the USA’s obligations under the International 

Convention on the Elimination of All Forms of Racial Discrimination, “which requires States 

parties to take appropriate steps to eliminate both direct and indirect discrimination”.
68

 

Justice Powell, who authored the 5-4 McCleskey ruling, said after he retired from the Court 

that he wished he had voted differently in the 1987 decision, and that he had come to think 

that the death penalty should be abolished.
69

 It is regrettable that a federal government that 

promotes itself as committed to human rights, including ending discrimination, continues to 

rely upon the notorious McCleskey ruling in defending its pursuit of death sentences rather 

than working for abolition.  

A recent study of the federal death penalty finds a possible link between the racial 

disparities on federal death row and the geography of the federal death penalty:  

“While the decision to prosecute federally rather than in state court has little or no 

difference on the jury demographics in many jurisdictions, it is highly significant in 

the federal judicial districts responsible for most of the black defendants on death 

row. In each of these districts, the county where the offense occurs has a high 

minority group population, but the overall composition of the federal district is 

heavily white. Thus, the shift to federal court results in a far whiter jury pool.”
70

 

A new study across six leading death penalty states of 445 US citizens who would qualify to 

sit on a capital jury has found that such individuals harbour “implicit racial stereotypes about 

Blacks and Whites generally, as well as implicit associations between race and the value of 

life” (specifically that whites are “more valuable” than blacks). Moreover, it has found that the 

“death qualified” jurors harbour “stronger racial biases” than jurors excluded from serving on 

capital juries because of their opposition to the death penalty.
71

 It is nearly 30 years since 

the US Supreme Court wrote:  
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“Because of the range of discretion entrusted to a jury in a capital sentencing 

hearing, there is a unique opportunity for racial prejudice to operate but remain 

undetected…The risk of racial prejudice infecting a capital sentencing proceeding 

is especially serious in light of the complete finality of the death sentence.”
72

 

Dozens of black defendants who have been executed were tried in front of all-white juries. 

Yet more were tried in front of jurors with only one black juror on it. Many of these 

defendants were being tried for murders involving white victims.
73

 

On 26 June 2013, Kimberly McCarthy became the 500
th
 person to be put to death in Texas 

since judicial killing resumed there in 1982. Kimberly McCarthy was black. The murder 

victim, Dorothy Booth, was white. At the 2002 trial, the jury consisted of 11 white people and 

one black person. As the execution approached, Kimberly McCarthy’s lawyer sought a stay 

of execution in order that she could present evidence of racial discrimination by the 

prosecution during jury selection, and to challenge the failure of Kimberly McCarthy’s 

previous lawyers to raise this claim at trial or on appeal.  The Court denied the appeals and 

McCarthy was executed on June 26, 2013.
74

 

The population of Dallas County, where Kimberly McCarthy was tried, is about 23 per cent 

black and 69 per cent white.
75

 At Kimberly McCarthy’s 2002 trial there were 64 prospective 

jurors in the pool for individual questioning, of whom only four (six per cent) were black. 

Three of them were dismissed by the prosecution.
76

 Under the 1986 US Supreme Court 

decision Batson v Kentucky, prospective jurors can only be removed for “race neutral” 

reasons.
77

 If the defence makes a prima facie case of discrimination by the prosecution, the 

burden shifts to the state to provide race neutral explanations. Kimberly McCarthy’s trial 

lawyer did not object to the prosecutor’s dismissals and did not request a Batson hearing.  

Kimberly McCarthy’s appeal lawyer pointed out that the “inexplicable” failure of the original 

defence counsel to object to the state’s dismissals meant that the record was devoid of a 

Batson hearing, including any race neutral reasons asserted by the prosecution or evidence 

from the defence that such reasons were the pretext for racism.
78

 However she argued that 

there was nevertheless evidence of race-based intent – firstly, the history of racist jury 

selection tactics by prosecutors in Dallas County, as the US Supreme Court found in 2005 

(Miller-El v. Dretke);
79

 secondly, the bare statistic that the prosecutors dismissed 75 per 

cent of the blacks in the jury pool; and thirdly, evidence that they had asked different 

questions of white and non-white prospective jurors, also found to be an issue in the Miller-

El case. Not only had the trial lawyer not objected, but neither had the state-appointed 

appeal lawyer (who reportedly visited his client only once on death row in the 10 years he 

represented her) raised the failure on appeal, causing it to be procedurally lost to judicial 

review.
80  

In the space of a matter of weeks in 2014, Texas executed two individuals who were 18 at 

the time of the crime and a third came within hours of being put to death.
81

 All three were 

African American. One of them, Robert Campbell, who received a last-minute stay, was tried 

in front of an all-white jury.
82

  

Of the 13 prisoners executed in Texas for crimes committed when they were 17 years old 

(before the US Supreme Court raised the minimum age to 18 in 2005), eight were African 

American, six of whom were executed for killing whites. Of the 71 individuals who have been 

put to death in Texas since 1985 for crimes committed when they were 18 or 19 years old, 

46 were African Americans, 33 of whom were executed for crimes involving white victims.
83

  

In other words, some 16 per cent of the 515 prisoners put to death in Texas between 1982 

and July 20014 were teenagers (17, 18 or 19 years old) at the time of the crimes for which 

they were sentenced to death. Of these individuals, 54 were African American (64 per cent). 

And of these 54 African American teenage offenders, 39 (72 per cent) were executed for 

crimes involving white victims. There are at least 36 prisoners on death row in Texas for 
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crimes committed when they were 18 or 19 years old. Nineteen of these 36 prisoners (53 

per cent) are black.
84
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- Charts are from Amnesty International report, USA: He Could Have Been a Good 

Kid: Texas Set to Execute Third Young Offender in Two Months, 1 May 2014, AMR 

51/027/2014, page 12. 

A study published in 2008 concluded that race of defendant and race of victims were both 

“pivotal” in capital justice in Harris County, the Texas jurisdiction that is the main supplier for 

the state’s death row. According to this study, “death is more likely to be imposed against 

black defendants than white defendants, and death is more likely to be imposed on behalf of 

white victims than black victims”.
85

  

Nearly a quarter of the 84 prisoners executed in Texas since 1985 for crimes committed 

when they were 17, 18 or 19 years old were sentenced to death in Harris County. Fourteen 

of these 20 condemned prisoners were black, four were Hispanic and two were white. 

Sixteen of the 36 prisoners currently on death row in Texas for crimes committed when they 

were 18 or 19 years old were prosecuted in Harris County. Ten of the 16 are black, two are 

foreign nationals (Mexican and Cambodian), three are Hispanic, and one is white. 

Discrimination is not only unacceptable in itself (as well as unlawful), the racial disparities 

that are evident in the death penalty system, whether as a result of direct discrimination or 

not mean that the impact of this cruel punishment, and all of its flaws, are experienced 

disproportionately by minority individuals, their families and communities.  

Following a widely publicized “botched” execution in Oklahoma on 29 April 2014, of an 

African American man convicted of the murder of a white woman, President Obama said not 

only that the execution itself was “deeply troubling” acknowledged that:  
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“in the application of the death penalty in this country, we have seen significant 

problems – racial bias, uneven application of the death penalty, situations in which there 

were individuals on death row who later on were discovered to have been innocent 

because of exculpatory evidence.  And all these I think do raise significant questions 

about how the death penalty is being applied… So I’ll be discussing with Eric Holder 

and others to get me an analysis of what steps have been taken not just in this 

particular instance but more broadly in this area.  I think we do have to, as a society, 

ask ourselves some difficult and profound questions around these issues.”
86

 

Amnesty International welcomes the fact that in its recent concluding observations on the 

USA, the Human Rights Committee not only urged the federal authorities to consider 

establishing a moratorium on the death penalty at the federal level, but also to engage with 

the retentionist states “with a view to achieving a nationwide moratorium”. In Amnesty 

International’s view, there is no solution to the discriminatory and other fundamental flaws of 

the death penalty other than abolition. A moratorium is a constructive step towards this end. 

Recommendation 

 The USA should impose a moratorium on executions with a view to abolishing the 

death penalty.  

REMEDY FOR ABUSES IN CRIMINAL JUSTICE SYSTEM 
The right to remedy is recognized in all major human rights instruments, including article 6 of 

CERD.
87

 Victims of human rights violations, including discrimination, have the right under 

international law to effective access to remedy and reparation.  In its General Comment on 

article 14 of UNCAT issued in 2012, for example, the UN Committee against Torture stated:  

“When impunity is allowed by law or exists de facto, it bars victims from seeking full 

redress as it allows the violators to go unpunished and denies victims full assurance of 

their rights under article 14”.
88

 

International law requires the USA to provide the victims of violations with remedies that are 

not only theoretically available in law, but are actually accessible and effective in practice.
89

 

Victims are entitled to equal and effective access to justice;
90

 adequate, effective and 

prompt reparation for harm suffered;
91

 and access to relevant information concerning 

violations and reparation mechanisms.
92

 Full and effective reparation includes restitution, 

compensation, rehabilitation, satisfaction and guarantees of non-repetition. Rejecting 

impunity is a crucial step in preventing recurrence of human rights violations.  

The question of impunity for officers responsible for abuses has been an ongoing concern in 

a number of cities, including Chicago, where evidence emerged in the late 1980s of the 

systematic torture of murder suspects by the Chicago Police Department’s Area 2 police 

officers.
93

 Amnesty International has investigated allegations that detectives in Area 2 and 

Area 3 police headquarters in Chicago, Illinois, systematically tortured more than 100 

suspects between 1972 and 1991.
94

 Jon Burge was at the centre of these allegations, either 

directly or through the chain of command.
95

 Initially a detective, he held a number of 

different ranks within Area 2 before becoming the Commander of the Area 2 Violent Crimes 

Section. Burge later became Commander of the Area 3 Detective Division. Several Area 2 

colleagues followed him to Area 3, as did the allegations that they were regularly using 

torture and other ill-treatment to extract confessions from suspects.
96

 In addition to 

beatings, individuals alleged that they had been subjected to electric shocks, had plastic 

bags placed over their heads and had been threatened with mock executions.
97

 Forced 

confessions resulted in dozens of individuals being sentenced to long prison sentences or, 

in the case of 11 individuals, death sentences.
98

 All of the victims were of colour, with the 

majority of them African American; the detectives were white. Sixteen victims have since 

been exonerated and released, according to the People’s Law Office of Chicago, and there 
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are at least 19 individuals who remain incarcerated and allege they were tortured into 

confessions.
99

 The State of Illinois Torture, Inquiry and Relief Commission, an agency set 

up in 2009 to review the cases of those who claimed to have been tortured by Commander 

Burge and his subordinates, is still reviewing as many as 71 cases where individuals claim 

torture by Burge, persons under his supervision at the time or involve officers who had 

previously been under the supervision of Jon Burge, but were not at the time of the alleged 

torture.
100

  

Police Commander Jon Burge was eventually dismissed from the force in 1993; no criminal 

charges were brought against him, although the police department’s own investigative body, 

the Office of Professional Standards (OPS) had, by late 1990, already reported evidence of 

some 50 cases of torture and abuse under Burge and had found that this abuse was 

“systematic,” and “methodical.” Two other officers were disciplined, but never criminally 

charged.
101

 

After years of inaction by the authorities, torture survivors and their family members, along 

with community organizers and activists formed the Campaign to Prosecute Police Torture. 

They petitioned the Chief Judge of the Criminal Division of Cook County to appoint special 

prosecutors to investigate the crimes of torture committed by Burge and his detectives at 

Area 2 and 3 Police Headquarters from 1971-1991. Circuit Court Judge Paul P. Biebel, Jr. 

granted the petition and appointed two special prosecutors in 2002 who concluded their 

investigation in 2006. They confirmed that scores of suspects were tortured during their 

interrogations, including through suffocation and use of electric shocks. However the Special 

Prosecutors concluded that the statute of limitations prevented the prosecution of Burge or 

others under his command or supervision for the crime of torture.
102

 

In 2010, decades after the first reports of torture came to light, Burge was convicted of 

perjury and obstruction of justice for denying the torture he and others committed.
103

 He 

was sentenced to four and- a-half years in prison. No Chicago police officer or city official 

has been convicted for any acts of torture, despite indisputable evidence that torture 

occurred.
104

  

Recommendations 
 City of Chicago and State of Illinois officials should fully investigate any allegation 

of torture or other ill-treatment committed by law enforcement officials, prosecute 

and bring to justice any individual against whom credible allegations of torture or 

other ill-treatment are made, and provide reparations to survivors and their families. 

 The United States Congress should pass, and the President should sign the Law 

Enforcement Torture Prevention Act, which would specifically criminalize acts of 

torture in the United States by law enforcement personnel and others acting under 

colour of law, and removes the statute of limitations for such crimes. 

THEME – GUN VIOLENCE 

List of themes, 2(b): “disparate impact of gun violence on minorities and the 

discriminate effect of the ‘Stand Your Ground’ laws.” 

Gun violence impacts a range of human rights from the right to life and security of the 

person;   

Gun violence is a widespread problem across the USA. Each year, more than 11,000 

people are killed as a result of someone pulling a trigger.
105

 In 2011, the most recent year 

when official statistics are available for fatal injuries, African Americans were 48 per cent of 

all homicide victims and accounted for 55.7 per cent of all homicides with a “firearm” despite 

only accounting for 13 per cent of the US population.
106

  Gun violence has been shown to 
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reduce African-American male life expectancy by a full year with African-American males 

being almost seven times more likely to die by firearm homicide than white males.
107

 

Homicide has been cited by the US Centers for Disease Control and Prevention as the 

second leading cause of shortened African-American male life expectancy versus their white 

US counterparts.
108

  The problem is especially pervasive among African-American youth, 

whereby African American children and teens (ages 0-19) accounted for 60.75 per cent of 

all homicides due to firearms for that age range.
109

  For non-fatal injuries, African 

Americans between the ages of one and 24 have a rate of 82.3 gunshot injuries per 100,000 

residents, while whites in the same age range have a rate of 6.24 injuries per 100,000.
110

   

Using the City of Chicago, Illinois, as an example of the national issue, in 2013, 414 people 

were killed in Chicago; with more than 80 percent of those deaths attributed to gun 

violence.
111

 While amounting to an 18 percent decrease from 2012, which saw a total of 

506 homicides that year, Chicago had the highest number of homicides across the country 

in 2013. Chicago’s homicide rate is alarmingly elevated, especially compared with other big 

cities like Los Angeles and New York. For instance, New York City has three times the 

population of Chicago, and had 333 murders in 2013. Los Angeles, with over a million more 

people than Chicago, had 255 murders in 2013.
112

 Seventy-five percent of Chicago’s gun-

death victims in 2012 were African-American or Latino.
113

 

Violence affects everyone in Chicago, but it is particularly devastating for the city’s youth 

who are so often the perpetrators and victims of violence. From 2008-2012, almost half of 

Chicago’s 2,389 homicide victims were killed before their 25th birthdays.
114

 

While 414 people were killed in 2013, there were a total of 1,864 shootings in the city which 

resulted in 2,328 gunshot survivors.
115

 There were an additional 10,343 crimes committed 

with a handgun or firearm in Chicago during 2013.
116

 Studies have shown that children who 

are exposed to violence suffer increased rates of depression, aggression, delinquency, and 

poor school performance.
117

 

Under international human rights law, states have a duty to take positive measures to 

prevent acts of violence and unlawful killings, including those committed by private persons. 

There is growing recognition that states’ duties under international human rights law include 

exercising due diligence to ensure that basic rights – certainly the right to life and security of 

the person – are not abused by private actors. Where a foreseeable consequence of a 

failure to exercise adequate control over the civilian possession and use of arms is 

continued or increased violence, then states might be held liable for this failure under 

international human rights law. The state responsibility to exercise due diligence does not 

lessen the criminal responsibility of those who carry out gun crimes. The perpetrator of the 

crime is the person liable under criminal law and should be brought to justice. However, the 

state also bears a responsibility if it fails to prevent or investigate and address the crime 

appropriately.  

Another aspect of gun violence is the proliferation of “Stand your ground” laws across many 

states. Under such laws in Florida and other states, a private citizen is allowed to use deadly 

force against a perceived imminent threat of death or bodily harm in any place where he or 

she has a right to be, without an obligation to retreat.  The law in effect presumes the 

individual is acting in self-defence unless there is specific evidence to the contrary and the 

burden is on police and prosecutors to prove that the individual did not act in self-defence.    

While everyone has the right to self-defence, Amnesty International is alarmed by mounting 

evidence suggesting that stand-your-ground laws may encourage the use of deadly force in 

situations where this is not warranted, for example where such force is not used as a last 

resort.  In such cases, stand-your-ground laws allow private individuals to be held to a 

lower standard on the use of deadly force than even law enforcement officers, perverting the 

concept of self-defense, and protecting aggressors rather than the victims of violence.  The 

ultimate result of this could be more rather than less violence.  
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Already in Florida researchers have found that “justifiable homicides” have tripled since the 

law was introduced in 2005.
118

 A 2012 study by the National Bureau of Economic research 

also found an increase in firearms-related homicides in states which had introduced similar 

bills.
119

 A 2012 study by Texas A&M University of 23 states with stand-your-ground laws 

found that homicide rates increase by 7-9 per cent in those states as compared to states 

without such laws, leading to anywhere from 500 to 700 more homicides every year.
120

   

Furthermore, researchers are finding data suggesting that stand-your-ground laws may 

legitimize racial bias in the criminal justice systems of the states where they are enacted.  

For instance, according to a recent study of criminal justice data from 22 states with stand-

your-ground laws, white homicide defendants with black victims were more likely to have 

their homicides ruled justified than black defendants whose victims were white: the shooting 

of a black person by a white person was found justifiable 17 percent of the time, while the 

shooting of a white person by a black person was deemed justifiable just over 1 percent of 

the time. This disparity was significantly greater than in states without stand-your-ground 

laws, where white-on-black shootings were found justified just over 9 percent of the time.
121

  

Given the persistent concerns about racism and racial profiling within law enforcement 

agencies and in the wider community – so tragically highlighted in the Trayvon Martin case – 

stronger measures to address this issue are needed, not laws that may actually increase 

racial disparities in the way the justice system is applied and serve to sanction the use of 

deadly force based on a perceived offender’s race or color.  

Recommendations: 

 Local, state and federal officials, in partnership with civil society and police, should 

develop community safety programs that promote practical ways of halting the 

violence arising from the proliferation and misuse of guns. 

 Local, state and federal authorities and civil society organizations should mobilize 

official resources and community structures to address some of the social and 

economic roots of armed gang violence. Local, state and federal officials should 

ensure that any policy to curb gun violence also addresses issues of poverty, 

income inequality and unemployment, including implementation of the plan 

developed by the Illinois Commission on the Elimination of Poverty to eliminate 

extreme poverty by 2015. 

 All federal legislators in Illinois should co-sponsor and the US Congress should 

pass the Youth Prison Reduction through Opportunities, Mentoring, Intervention, 

Support, and Education Act (“Youth PROMISE Act”) a bi-partisan bill that would 

fund, implement and evaluate evidence-based locally run youth and gang violence 

prevention and intervention programs. 

 Local, state and federal officials should act with due diligence to prevent and 

investigate violent criminal acts which infringe the right to life, liberty, dignity and 

security of the person; bring to justice those responsible for such crimes; and take 

steps to curb the proliferation of guns in the community. 

 Local, state and federal officials should enact strict laws and procedures to control 

guns and reduce the quantity of surplus and illegal arms in circulation. Federal 

legislators in Illinois should co-sponsor, the US Congress should pass and the 

President should sign the Gun Trafficking Prevention Act. 

 The Attorney General should undertake a more comprehensive nationwide study, 

examining all states where stand-your-ground laws are in place to determine the 

following: whether the laws have led to an increase in gun homicides; whether the 

laws and the broadening of the concept of self-defense violate the right to life; and 

whether they violate the right to be free from discrimination. The Department of 

Justice should publicly disclose the findings of its study and ensure that any 

recommendations made are with a view to bringing current legislation into 

compliance with international human rights law and standards.   
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 State legislatures should repeal stand-your-ground laws on the basis that these 

laws may violate the right to life and the right to be free from discrimination, and run 

afoul of international standards on the use of lethal force, which can only be 

effective in advancing public safety and protecting human rights if they are 

applicable to both state and non-state actors. 

   

THEME – EDUCATION 

List of themes, 2(b): “Racial and ethnic disparities in education, poverty, housing, 

health and exposure to crime and violence”  

All children have the right to education, the right to life, security and to be free from 

discrimination. However thousands of children in Chicago in 2013 saw their schools closed 

and have been placed at risk of violence or even death, by the need to attend new schools 

in areas controlled by rival gangs. 

In March 2013, the City of Chicago announced the closure of 49 public elementary 

schools.
122

 This represents the largest wave of school closures in US history, 

encompassing 10 per cent of all public schools in Chicago. The schools targeted for closure 

were predominately in African American communities. Nearly 30,000 students, over 80 per 

cent of whom are African American, were affected by the closures.
123

 Due to the prevalence 

of gangs in many of these communities, students forced to go to new schools face an 

increased risk of violence and have to travel via “safe passage” routes. Safe passage routes 

are patrolled by approximately 1,200 unarmed workers, wearing neon vests, who have been 

trained to stand watch as students pass by. Since the implementation of the Safe Passage 

program, there have been reports of “shots fired”, and even other incidents where, because 

of a gang run-in, children were chased back to school after a fight broke out.
124

 

The school closures prompted the Midwest Coalition for Human Rights to make a 

submission to the United Nations Office of the High Commissioner on Human Rights, 

requesting an investigation to address the potential domestic and international human rights 

violations that could result from the school closings, including the right to non-discrimination; 

the right to life; security of the person; and education.
125

 Notwithstanding the concerns 

raised by human rights organizations, parents, students, teachers and community 

organizations, the Chicago Board of Education continued with school closures. 

Recommendations 

 Local, state and federal officials should ensure that children enjoy their right to be 

protected from harm and discrimination, and that their access to education is not 

restricted.   The “Safe Passage Routes” in Chicago should continue to be 

adequately resourced to ensure that all children’s right to life, security of the person 

are respected. 

 

THEME – HEALTH 

List of themes, 2(b): “Racial and ethnic disparities in education, poverty, housing, 
health and exposure to crime and violence”  

 
In 2010, Amnesty International published a report, USA: Deadly Delivery: The maternal 

health care crisis in the USA,
126

 followed by a one year update in 2011.
127

 The report 

described the high rates of maternal mortality and morbidity in the USA. In 2010, more than 

40 countries had lower maternal mortality rates than the USA,
128

 with hundreds of women 

dying each year in preventable pregnancy-related deaths.
129

 Since that time, the USA has 

fallen to 50
th

 in the world.
130

 Amnesty International’s report notes that despite the 34 per 
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cent decrease in global maternal mortality between 1990 and 2008, with 147 countries 

seeing declines in their maternal death rates, the USA was one of only 23 countries to 

experience an increase.
131

 The World Health Organization reports that the maternal 

mortality rate in the USA has increased from 13 per 100,000 births in 2000, to 17 per 

100,000 births in 2005, to 28 per 100,000 births in 2013. This is the highest rate in decades. 

Meanwhile, the USA spends more on health care than any other country in the world and 

more on maternal health than any other type of hospital care. Over four million women give 

birth each year
132

, at a cost of $98 billion.
133

  

Women of certain groups are disproportionately affected, as age, gender, race, ethnicity, 

immigration status, Indigenous status or income level can all affect a woman’s access to 

health care, the way she is treated by health care providers, and the quality of health care 

she receives. This results in disparities in health outcomes. African American women in the 

US are nearly four times more likely to die of pregnancy-related complications than white 

women.
134

 This disparity holds steady regardless of income, education or location. Amnesty 

International’s report noted that for 2005-2007, the maternal mortality rate was highest 

among black women at 34.0 per 100,000 births, followed by Native American and Alaska 

Native women at 16.9 per 100,000 births, Asian and Pacific Islanders at 11.0 per 100,000 

births, non-Hispanic whites at 10.4 per 100,000 births, and Hispanics at 9.6 per 100,000 

births.
135

 

In March 2010, President Obama signed the Affordable Care Act into law.
136

 The law 

intended to extend health care coverage to 30 million uninsured people, institute an 

individual mandate to encourage universal coverage, open healthcare exchanges, expand 

Medicaid, offer coverage for young adults under their parents’ plans, cover preventative care 

without co-payments, outlaw rejection of coverage based on pre-existing conditions, and 

require the same rates regardless of gender. In June 2012, the Supreme Court upheld the 

individual mandate.
137

 A number of these provisions are helping women to access 

affordable health care. 

In 2011, the Maternal Health Accountability Act was proposed but was not passed by 

Congress.
138

 The law would have given grants to states to establish maternal mortality 

review committees to collect data on pregnancy-related deaths and to work toward the 

elimination of disparities. 

Recommendations 

 The US government must ensure that the problem of high maternal mortality and 

morbidity be given greater attention and take proactive steps toward its reduction.  

 The US government must ensure equal access to quality, affordable health care for 

all, especially maternal health services, family planning services, and post-natal 

care, irrespective of racial origin. 

 The US government must ensure the full implementation of the Affordable Care 

Act. 

 The US government should undertake regular in-depth collection of maternal 

mortality and morbidity data, as outlined in the Maternal Health Accountability Act. 

Currently, little data is available on maternal mortality and morbidity, despite its 

frequency.  Data should distinguish based on race, income level, location, and 

Indigenous status. 

 

THEME – RACIAL PROFILING 

List of themes, 2(d): “Progress made, in law and in practice, to end the practice of 

racial profiling and surveillance by law enforcement officials” 

In order to combat racial profiling across the country, the End Racial Profiling Act of 2001 
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(ERPA 2001) was proposed in the US Congress in 2001.
139

 ERPA compels all law 

enforcement agencies to ban the practice of racial profiling, document data on stops, 

searches and arrests disaggregated by both race and gender, and create a private right of 

action for victims of profiling.
140

  At that time, studies showed that US citizens of all races 

and ethnicities believed that racial profiling was a widespread problem and this was 

reflected in bipartisan support for the bill.
141

  However, following the 9/11 attacks, support 

by members of Congress for ERPA 2001 dissipated.
142

  Congress has since tried and failed 

to pass various versions of the ERPA. The most recent version was introduced into the US 

Senate in May 2013 and was awaiting further action by Congress at the time of writing.
143

  

Without passage of ERPA, it is difficult for individuals to challenge violations of their 

constitutional rights to be free from discrimination since they must show proof of intent of the 

individual officer to discriminate.  

Racial and ethnic profiling in the USA has been specifically documented by Amnesty 

International in the contexts of national security, immigration and policing.
144

  Racial or 

ethnic profiling occurs when the police include criteria such as skin colour, language, 

religion, nationality or ethnic origin in identifying individuals who they intend to question or 

arrest. While the use of such criteria in law enforcement activity does not always amount to 

discrimination, it is discriminatory if it has no reasonable or objective justification. While the 

issue is a national problem in jurisdictions across the country, Amnesty International’s 

research has focused on the City of Chicago and State of Illinois.  Though both the City 

and the State  have taken some steps in addressing racial profiling, there is still more that 

can be done at the local and state levels, including enhanced data collection related to the 

use of “contact cards” by Chicago Police Department, and legislation to ensure protection 

against racial profiling at the state level.   

Concerns have been raised community organizations regarding investigatory stop and frisk 

practices in Chicago, and how the lack of effective data collection makes it difficult to 

establish whether racial profiling is taking place. When Chicago police conduct an 

investigatory street stop, they are required to fill out a “contact card”, which is a form that 

includes the age, address, race, time and location, and reason the stop occurred.  

Investigatory street stops are only authorized if the officer has a “reasonable suspicion” that 

the citizen is committing, is about to commit, or has committed a crime.
145

 The use of 

contact cards has recently expanded. In 2011 the Chicago Police Department (CPD) 

accrued 379,000 contact cards and in 2012 the total reached 516,500 cards.
146

  In the first 

10 months of 2013 the CPD filled out more than 600,000 contact cards.
147

   Because of the 

information they contain, a rigorous analysis of contact cards could help establish whether 

CPD officers are engaging in racial profiling. However, the format of the contact cards 

makes them difficult to use for these purposes. While the Chicago City Council passed an 

ordinance in 2001 which prohibits all officers from engaging in racial profiling, the limited 

data that has been released to the ACLU indicates that there may be issues within the CPD 

regarding its use of investigatory stops and frisks. Reforms to the contact card system are 

needed to ensure proper data collection and analysis of these issues.   

The State of Illinois has failed to pass a law prohibiting racial profiling by law enforcement 

agencies across the state.  The State Legislature, however, did pass a law that went into 

effect in 2004 which requires all law enforcement entities in the state to collect specific 

information on each traffic stop that resulted in a citation.
148

 However this legislation will 

expire on January 1, 2015. A Bill has been recently introduced in the Illinois legislature 

which will repeal the sunset provision of the data collection law and continue the ongoing 

data collection beyond that date.
149

  The data from across the state generated under this 

law has led to troubling findings about particular law enforcement agencies, notably the 

Illinois State Police. For instance, according to the latest data reviewed by the ACLU, 

Hispanic drivers are nearly 2½ times, and African Americans are more than 1½ times more 

likely than white drivers to be asked for permission to search their cars by a state trooper.
150
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While Hispanic and African American motorists are more likely to be subjected to searches, 

white motorists are apparently more likely to be discovered with contraband.
151

   The 

ACLU’s multi-year analysis of traffic stops, and the specific data for 2012, both demonstrate 

the need for the State of Illinois to pass legislation prohibiting racial profiling by all law 

enforcement agencies; such legislation must be complemented by adequate training, 

enforcement and monitoring procedures. 

Until comprehensive anti-profiling legislation and effective documentation measures are in 

place in effect in every state and at the federal level, many will continue to worry that their 

fundamental right to live without fear of racial, ethnic, or religious discrimination may be 

violated at any time by the very people who are charged to protect them. 

Recommendations 

 The United States Congress should pass, and the President should sign the End 

Racial Profiling Act, which would specifically prohibit any law enforcement agent or 

agency from engaging in racial profiling and grants the United States or an 

individual injured by racial profiling the right to obtain declaratory or injunctive relief. 

 All state legislatures should pass legislation that explicitly prohibits racial profiling 

by state, county and local law enforcement agencies, and require the collection of 

data disaggregated by race, age and gender in order to identify and assess 

whether or not law enforcement activities result in racial profiling.  

 The City of Chicago should reform the Chicago Police Department Contact Cards 

and create an effective database to allow for better oversight and accountability of 

potential racial profiling by CPD officers during stops of Chicago residents.   

These reforms should include, requiring all officers to fully document all sidewalk 

stops and frisks, including all facts supporting reasonable suspicion; require 

supervisory review of that documentation, including whether there was reasonable 

suspicion; create a database of all stop and frisk documentation which can 

automatically identify patters that may raise human rights concerns; and, disclose 

this data to the public. 

SOUTH-WESTERN BORDER 
Racial and ethnic profiling targeting Latinos and communities living along the south-western 

border, including Indigenous communities and US citizens, have reportedly risen in recent 

years. The increased risk of racial profiling follows the expansion of federal immigration 

enforcement measures and the blurring in practice of responsibilities between local/state 

and federal officials in the enforcement of immigration laws.  Several Immigration and 

Customs Enforcement (ICE) programmes, collectively known as ICE ACCESS (ICE 

Agreements of Cooperation in Communities to Enhance Safety and Security), engage state 

and local agencies in the enforcement of immigration laws. These include §287(g) of the 

Immigration and Nationality Act, a provision which allows the federal government to 

authorize state and local law enforcement agencies to act as federal immigration officers in 

investigating, detaining and initiating removal proceedings against immigrants; and the 

Secure Communities programme, which enables federal immigration authorities to screen 

the fingerprints of people arrested by state and local law enforcement agencies.    

State and local law enforcement agencies in these programmes frequently conduct stops, 

searches and identity checks that target individuals based on their racial and ethnic identity. 

Studies and surveys show that Latinos and other communities of colour are 

disproportionately stopped for minor infractions and traffic violations and that these stops 

are often used as a pretext to inquire about citizenship and immigration status.
152

  

Much of the criticism of the §287(g) programme has focused on deputized officers making 

traffic stops based on the perceived race of the driver and passengers.
153

 Deputized 
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agencies are also engaging in so-called “immigration roadblocks” whereby police create 

checkpoints in areas with large Hispanic populations.
154

 Under the guise of checking for 

licenses and miscellaneous traffic violations, police require those passing through to verify 

their legal status.
155

 In practice, the §287(g) programme typically is carried out by local law 

enforcement officers screening individuals in jails who have been arrested on criminal 

charges or investigating people in the field during police operations.
156

  

Some of these practices clearly contradict directives issued by the federal immigration 

authorities, which have routinely prioritized individuals involved in serious criminal offences 

for immigration enforcement. In September 2007, for example, ICE clarified its policy 

regarding the use of traffic violations to enforce immigration laws during the implementation 

of the §287(g) programme. According to the 2007 ICE Fact Sheet, “Officers trained and 

certified in the §287(g) program may use their authority when dealing with someone 

suspected of a state crime that is more than a traffic offense”.
157

  However, while never 

publicly stating a change in policy, ICE has since removed this information from its website 

and replaced it with a document that does not discuss whether local police can use their 

federal powers during routine traffic stops.
158

   

In December 2011, the US Department of Justice released the findings of its investigation 

into the Maricopa County Sheriff’s Office (MCSO) in Arizona.
159

 The investigation found 

that, since 2007, MCSO had conducted discriminatory policing whereby Latino drivers were 

four to nine times more likely to be stopped than non-Latino drivers in similar situations.
160

  

After reviewing the findings, ICE terminated the MCSO’s remaining §287(g) agreement for 

Jail Enforcement, restricted the law enforcement agency’s access to Secure Communities, 

and informed the Sheriff’s Office that it would cease ICE responses to Maricopa County 

Sheriff’s traffic stops, civil infractions, or other minor offences.
161

  While MCSO clearly 

represents an extreme example of these types of discriminatory enforcement programmes, 

there currently are no ongoing official investigations of other jurisdictions with §287(g) 

agreements in place.  

More studies of the programme are needed to ensure it is being implemented without 

discrimination against immigrants and communities of colour. The use of §287(g) 

agreements should be suspended until it has been demonstrated that it does not result in 

racial profiling in other jurisdictions where implemented. In December 2012, Immigration and 

Customs Enforcement announced that no task force agreements would be renewed at the 

end of the year as ICE slowly phases out the Task Force component of the §287(g) 

programme.
162

  The Jail Enforcement model (the second component of the §287(g) 

programme, where deputized officers make determinations on immigration status following 

arrest) continues to be utilized and there are currently 36 such contracts in place.
163

   

Racial profiling by state and local law enforcement has been observed during jail and prison 

booking where §287(g) agreements for local jails are in operation. According to one former 

official who observed the booking process at the Harris County Jail in Texas in 2008, while 

all individuals go through the process and are asked where they were born, if an individual 

said “here” and appeared to be Caucasian, no follow-up questions were asked by the Sheriff 

Department’s §287(g) deputies.
164

 However, if the person looked like an “immigrant” and 

gave the same reply, they were asked for their citizenship papers or other documentation.
165

 

Advocates in Texas have voiced similar concerns about racial, ethnic and linguistic profiling 

in local jails. For instance, they have told Amnesty International that if someone does not 

speak English when he or she is brought into the jail, he or she is sent to speak with ICE.
166

   

In Texas, “Secure Communities” was implemented in several jurisdictions in 2008. Since 

then, advocates report concerns about a potential increase in racial profiling by state and 

local law enforcement officers, who appear to pull individuals over for “driving while brown” 

to check whether the person has a driver’s license or identification, or to inquire about his or 

her immigration status.
167

 Advocates believe that these types of stops are much more 
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prevalent in smaller, more rural communities.  Undocumented immigrants in both Arizona 

and Texas are unable to obtain state issued identification, such as driver’s licenses, and are, 

therefore, more likely to be taken in to custody for fingerprinting in order to verify their 

identity, which then triggers Secure Communities. Secure Communities has now been 

implemented by ICE in all relevant jurisdictions nationwide.
168

  

Under the Criminal Alien Program (CAP), ICE agents have access to local jails. Although 

this purportedly takes immigration enforcement out of the hands of local officials, it can 

encourage discriminatory arrests based on racial profiling because the individuals identified 

for questioning by ICE may have been arrested in the first place precisely by local officers 

who relied on racial or ethnic identity as an indication of undocumented status. In 2009, the 

Chief Justice Earl Warren Institute on Law and Social Policy at the University of California-

Berkeley School of Law analyzed arrest data.
169

 This data indicated a marked increase in 

discretionary arrests of Hispanics for petty offences immediately following the September 

2006 implementation of a CAP partnership in Irving, Texas, in which local law enforcement 

had 24-hour access to ICE via video and telephone conferencing.
170

 Analysis of the data 

found strong evidence to support claims that Irving police were engaging in racial 

profiling.
171

 The Warren Institute study found that felony charges accounted for only two per 

cent of ICE “detainers” (individuals held while ICE decides whether to instigate deportation 

proceedings); 98 per cent resulted from arrests for misdemeanours under CAP.
172

 Studies 

have also found that Hispanics were arrested at disproportionately higher rates than whites 

and African Americans for the least serious offences; that is, offences that afford police the 

most discretion in decisions to stop, investigate and arrest.
173

   

ICE ACCESS programmes also lack sufficient oversight and safeguards to ensure that they 

do not encourage discriminatory profiling and other abuses by local law enforcement 

officials.
174

 A review by the Department of Homeland Security (DHS) Office of the Inspector 

General (OIG) in 2010 found that ICE needed to develop protocols to adequately monitor 

local agencies that have entered into §287(g) contracts; to collect data and conduct studies 

to address potential civil rights issues; and to supervise §287(g) officers and to provide them 

with proper training on immigration issues.
175

 At present the Secure Communities 

programme does not contain adequate oversight to determine whether racial profiling is 

occurring or to prevent it. In September 2011, a taskforce commissioned by DHS completed 

a review of Secure Communities, which aimed to address some of the concerns about the 

programme, including its impact on community policing, the possibility of racial profiling, and 

ways to ensure the programme’s focus is on “individuals who pose a true public safety or 

national security threat.”
176

  Advocates have criticized the taskforce’s report for failing to 

provide concrete recommendations to address some of the fundamental flaws of Secure 

Communities, and have called for the programme to be terminated instead.
177

  CAP has 

received even less oversight by federal authorities. Although the programme has been 

studied by the Office of Inspector General of DHS to determine whether it is effective in 

identifying individuals eligible for removal, no analysis was undertaken to determine whether 

it has led to racial profiling by local law enforcement officials.   

Recommendation 

 The Department of Homeland Security’s Office of Inspector General must 

immediately conduct and complete thorough reviews of all relevant immigration 

enforcement programs, including the Immigration and Customs Enforcement 

Agreements of Cooperation in Communities to Enhance Safety and Security – 

Criminal Alien Program, the Secure Communities program and 287(g) agreements 

– to determine whether they are resulting in racial profiling and/or other human 

rights violations. These programs should be suspended pending the completion of 

the reviews and until it can be determined that the programs can be operated in a 

non-discriminatory manner. Transparent oversight and accountability measures 
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must be put in place in order to prevent, identify, and address violations of civil and 

human rights.  

 All state, county and local police departments must  implement policies that 

prevent officers from inquiring into the immigration status of individuals when 

people are reporting crime as victims or witnesses so that immigrants are not afraid 

of reporting victimizations. Police have an obligation to ensure the public safety of 

all community members. 

 

THEME – INDIGENOUS PEOPLES 

List of themes, 3(d): “Progress made to improve the situation of indigenous peoples, 

including poverty, unemployment, health-care gaps, violent crime, including violence 

against women…” 

Data collected by the Department of Justice (DOJ) indicates that Native American and 

Alaska Native women are more than 2.5 times more likely to be raped or sexually assaulted 

than women in the USA in general.
178

 The DOJ found that 34.1 per cent of American Indian 

and Alaska Native women – or more than one in three – will be raped during their lifetimes, 

compared to one in five in the USA overall.
179

 

In April 2007, Amnesty International published a report, Maze of Injustice: The Failure to 

Protect Indigenous Women from sexual violence in the USA.
180

 The report describes how 

Native American and Alaska Native women suffer disproportionately high levels of rape and 

sexual violence and face barriers to accessing justice. This is due to the complex maze of 

Tribal, state and federal jurisdictions created by the US Government, which allow 

perpetrators (most of whom are non-Native men) to escape justice; underfunding by the 

government of key services; and failure at state and federal level to pursue cases or take 

them seriously. AI’s report describes how sexual violence against Native American and 

Alaska Native women today is informed and conditioned by a legacy of widespread human 

rights abuses and marginalization of Indigenous peoples. Historically, settlers and soldiers 

raped Native American women as tools of conquest and colonization. The attitudes towards 

Indigenous peoples that underlie such human rights abuses persist in the USA today. 

In July 2010, the Tribal Law and Order Act (TLOA) was signed into law.
181

 This Act 

endeavours to increase coordination between Tribal and federal law enforcement and to 

better equip Tribal courts with the ability to punish crime, with greater sentencing authority. 

The first DOJ annual report, as required by the legislation, noted that overall prosecution 

rates have increased by 54 per cent but that sexual assault cases makeup more than 30 per 

cent of all cases declined for prosecution, usually due to insufficient evidence.
182

 Sexual 

assaults were the second most frequent type of case declined for prosecution.
183

 The DOJ 

report also addresses problems with the computer system that is used to track cases.
184

 

The case management system is unable to check for consistency or accuracy, and it 

classifies declinations according to when they were declined, not when the incident 

occurred.
185

 The system also categorizes each suspect as a separate declination, despite 

the fact that several suspects may relate to one incident. These problems mean that data 

may be confusing to study and yield results that are not as helpful as they could be to 

addressing issues of accountability and justice.  Additionally, we have received reports that 

the standardized sexual assault policies mandated by the Act are not being implemented or 

followed. 

Congress reauthorized the Violence Against Women Act (VAWA) in 2013.
186

 The 

reauthorization includes new provisions to protect Indigenous women which will allow Tribal 
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courts to prosecute non-Native men for certain offenses, including domestic violence, dating 

violence and protection order violations. The DOJ found that 86 per cent of rapes and 

sexual assaults were perpetrated by non-Native men, making it critical that Tribal 

governments are able to act against this epidemic. The new law will take effect in 2015. 

Unfortunately, these laws are only partial solutions to the problems facing Indigenous 

women. While the Tribal Law and Order Act increased the sentencing abilities of Tribal 

courts, Tribal courts can still only impose a maximum of three years in prison for any crime, 

including rape, and Tribal Courts still lack jurisdiction to try non-Native perpetrators outside 

of the limited domestic violence context allowed by VAWA. The new VAWA provisions 

exclude a number of crimes, including sexual assaults between strangers, child abuse that 

does not involve a protection order, and crimes committed by a non-Native perpetrator who 

lacks ties to the tribe, such as a man who does not live or work on the reservation.
187

 

Survivors of sexual violence also face barriers in accessing emergency contraceptive 

services. In June 2013, the US Food and Drug Administration announced that it would 

comply with a Federal court order making emergency contraceptives available over the 

counter to all, without age restrictions.
188

 Despite this, Indian Health Services, which is the 

primary provider of health services for Native American and Alaska Native peoples, has 

failed to comply with the new policy. Emergency contraceptives are not available at all at 

some pharmacies, and at others, age restrictions are still in place. This leaves Indigenous 

women without appropriate healthcare and violates their right to non-discriminatory access 

to their sexual and reproductive health care rights.  

 
Recommendations 

 Congress should fully fund and implement the Tribal Law & Order Act and the 
Violence Against Women Act. 

 Congress should ensure full restoration of Tribal court jurisdiction over crimes 
committed in Indian country. 

 The US government should ensure the vigorous prosecution of cases, increased 
funding for Indian health and forensic services for sexual assault victims, 
recognition of Tribal jurisdiction over all offenders who commit crimes on Tribal 
lands, and increased funding for police forces in Indian country. 

 The federal government should hold Indian Health Services accountable, and 
ensure that all Indigenous women are able to access health care without 
discrimination, including emergency contraceptives. 

 The federal and state governments should take effective measures, in consultation 
and cooperation with Native American and Alaskan Native peoples, to combat 
prejudice and eliminate stereotyping of, and discrimination against, Indigenous 
peoples. 

 

THEME – DETENTION OF MIGRANTS 

List of themes, 4(b): “Mandatory detention of immigrants for prolonged periods of 

time and obstacles to accessing State-sponsored legal aid, interpreters, health 

services, education and employment opportunities while in detention; deportation of 

undocumented immigrants”. 

Amnesty International has found that the dramatic increase in the use of detention as an 

immigration enforcement mechanism in the USA results in a number of human rights 

violations.  More than 350,000 men, women and children are now detained by US 

immigration authorities each year.
189

  International human rights standards require that in 

immigration cases detention should only be used in exceptional circumstances must be 

justified in each individual case and must be subject to judicial review. However, in the USA 

immigrants can be detained for months or years without any form of meaningful 
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individualized judicial review of their detention.  Alternatives to detention including reporting 

requirements or a bond should always be considered before resorting to detention, however 

these more affordable options are often not considered and the use of such programs varies 

greatly from region to region.  

The conditions under which immigrants are held violate both US and international standards 

on the treatment of detainees.  Amnesty International documented pervasive problems 

including comingling of immigration detainees with individuals convicted of criminal offenses; 

inappropriate and excessive use of restraints; inadequate access to healthcare including 

mental health services; and inadequate access to exercise. Many individuals have limited or 

no access to family and to legal or other assistance throughout their detention.
190

 

Recommendations: 

 The US Congress should enact legislation, which creates  a presumption against 

the detention of immigrants and asylum seekers and ensuring that detention is  

used as a measure of last resort.  

 The US government should ensure that alternative non-custodial measures, such 

as reporting requirements or an affordable bond, are always explicitly considered 

before resorting to detention. Reporting requirements should not be unduly 

onerous, invasive or difficult to comply with, especially for families with children and 

those of limited financial means.  In addition, conditions of release should be 

subject to judicial review. 

 The US Congress should pass legislation to ensure that all immigrants and asylum 

seekers have access to individualized hearings on the lawfulness, necessity, and 

appropriateness of detention. 

 The US government should ensure the adoption of enforceable human rights 

detention standards in all detention facilities that house immigration detainees, 

either through legislation or through the adoption of enforceable policies and 

procedures by the Department of Homeland Security.  There should be effective 

independent oversight to ensure compliance with detention standards and 

accountability for any violations. 

 

THEME – ACCESS TO JUSTICE 

List of themes, 5(c): “Access to justice by foreign detainees held in Guantánamo Bay” 

More than 140 foreign nationals remain held at the US naval base at Guantánamo Bay in 

Cuba, the vast majority without charge or trial. Some have been so held for more than 12 

years. Whatever the reason they were taken there in the first place – for interrogation, 

eventual trial, and/or warehousing in long-term indefinite detention – what links them all is 

that they are foreign nationals. No US national similarly suspected of whatever activities 

these men were suspected would be held in the base and subjected to its conditions and its 

uncertainties. Unlawful discrimination on the basis of national origin is just one more aspect 

of the continuing human rights scandal of Guantánamo. 

HABEAS CORPUS AND INDEFINITE DETENTION 
The USA has emphasised to the Committee in its report, “each detainee in military detention 

at Guantánamo Bay is entitled to petition the federal district courts for habeas corpus review 

of the lawfulness of his detention.”
191

 While the detainees had this right under international 

law from the outset of the detentions in January 2002, but were denied it until 2008. The 

essence of habeas corpus proceedings has for centuries been that government authorities 

are required to bring an individual physically before the court and demonstrate that a clear 

legal basis exists for their detention. Normally, if the government is unable to do so promptly, 
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the court is to order the individual released.
192

 A court’s power to obtain the immediate 

release of an unlawfully held individual must be real and effective and not merely formal, 

advisory, or declaratory. This is the bedrock guarantee against arbitrary detention.  

Guantánamo was chosen as a location for detentions in order to bypass this principle. By 

the time that the US Supreme Court ruled in 2008 in Boumediene v. Bush
193

 that the 

Guantánamo detainees had the constitutional right to challenge the lawfulness of their 

detention in habeas corpus petitions filed in federal court, detainees had been held there, 

not for a few days, but for six and a half years. Six years since the Boumediene ruling, the 

notion that the detainees can obtain the “prompt” habeas corpus hearing ordered by the 

Supreme Court has long since evaporated. Even now, it can be years before a Guantánamo 

detainee can get a habeas corpus hearing. In addition, the under a global war on terror 

paradigm largely accepted by the federal judiciary has imposed substantial obstacles which 

in practice has resulted in few orders declaring that the detentions were unlawful. In 

practice, favourable rulings have not resulted in the immediate release of detainees. Again, 

US nationals do not face this regime. 

Detainees were treated as little more than objects from which to extract information, rather 

than human beings accused of criminal conduct to whom fair legal process is due. Prior to 

being transferred to Guantánamo, some detainees were subjected to the crimes under 

international law of torture and/or enforced disappearance, for which there has been no 

accountability or redress. Some have been subjected to torture or other cruel, inhuman or 

degrading treatment at the naval base, for which there has been little or no accountability or 

remedy. Some have been on hunger-strike, some have been subjected to force feeding. 

The cruelty of the indefinite nature of this detention regime on detainees and their families is 

clear.
194

 Again, all are foreign nationals. 

Meanwhile, the USA continues to seek to have other countries step up and do what it, the 

creator of the Guantánamo detention “problem”, refuses to do: namely, to accept detainees 

that the USA decides no longer to detain but who cannot be immediately repatriated for 

whatever reason. Among the few recent releases from Guantánamo were those of three 

Chinese ethnic Uighur men, transferred to Slovakia more than five years after a federal 

judge ruled their detention unlawful under US law. Announcing the transfers on 31 

December 2013, the Department of Defense said that “The United States is grateful to the 

government of Slovakia for this humanitarian gesture and its willingness to support US 

efforts to close the Guantánamo Bay detention facility.”
195

   

While Slovakia’s move was indeed welcome, what the Pentagon failed to mention was that 

the three detainees could have been released immediately following the federal court ruling 

in October 2008 if the US government had been willing to allow them into the USA. The 

USA is now looking, among others, to Uruguay to take a number of released Guantánamo 

detainees who cannot be repatriated and whom the USA itself refuses to accept.  

MILITARY COMMISSION TRIALS 
Trials by military commission were conceived as part of this approach to detentions. 

Contrary to international guarantees of equality before the courts and to equal protection of 

the law, the military commission system would be applied on prohibited discriminatory 

grounds: US nationals accused of identical conduct would continue to receive the full fair 

trial protections of the ordinary US criminal justice system while non-nationals could be 

deprived of those protections on the basis of their national origin alone.
196

 

Under CERD, everyone has the right to “equal treatment before the tribunals and all other 

organs administering justice” (Article 5). The Committee on Elimination of Racial 

Discrimination has called on parties to the treaty to ensure in the administration of justice 

“that non-citizens enjoy equal protection and recognition before the law” and any “non-

citizens detained or arrested in the fight against terrorism are properly protected by domestic 
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law that complies with international human rights, refugee and humanitarian law”.
197

 In its 

concluding observations in 2008, the Committee reminded the USA that: 

“States parties are under an obligation to guarantee equality between citizens and non-

citizens in the enjoyment of the rights set forth in article 5 of the Convention, including 

the right to equal treatment before the tribunals and all other organs administering 

justice”.
198

 

The military commission system is now in its third version since President George W. Bush 

first established it by executive order signed on 13 November 2001.
199

  However, in 

addition to the fact of its military rather than civilian nature, it still fails to meet international 

fair trial standards. Central to such standards is the requirement for criminal trials to be 

conducted before independent and impartial tribunals. Among other flaws, the commissions 

lack independence, whether in substance or appearance, from the political branches of 

government that have authorized, condoned, and blocked accountability and remedy for, 

human rights violations committed against the very category of detainees that will appear 

before them.  

The military commissions are discriminatory. If any Guantánamo detainee slated for 

prosecution was a US national, they would not be tried by these military commissions. 

Under US law a US detainee has the right to a civilian jury trial in an ordinary federal court. 

They may not be tried before a panel of US military officers operating under rules and 

procedures that provide a lesser standard of fairness. To discriminate in the quality of 

criminal justice in this manner is a clear breach of the USA’s human rights obligations.  

Saudi Arabian national Ahmed Mohammed Ahmed Haza al Darbi pled guilty to charges 

under the Military Commissions Act (MCA) of 2009 (a revised version of MCA 2006) at a 

hearing before a military commission judge at Guantánamo in February 2014, while 

agreeing not to sue the USA in relation to his prior treatment in custody after his rendition 

from Azerbaijan in 2002.
200

 His conviction brought to eight the number of detainees 

convicted by military commission since detentions began at Guantánamo in January 2002. 

Six of these eight men were convicted under pre-trial plea bargains.
201  

Six of the seven detainees currently charged for military commission trials (all but Ahmed al 

Darbi) are facing a government intending to seek the death penalty. The Human Rights 

Committee has emphasised that fair trial guarantees are particularly important in cases 

leading to death sentences, and that any trial not meeting international fair trial standards 

that results in a death sentence would constitute a violation of the right to life under the 

ICCPR. Military commissions do not meet these standards. 

Asked about how he saw his role in ensuring a fair trial in the case before him, a military 

judge presiding over a pre-trial military commission hearing conducted at Guantánamo on 9 

November 2011, US Army Colonel James Pohl noted that “one might say there may be 

certain gaps that are not present in other more developed systems.”
202

  

In a speech on 21 May 2009, former Vice President Cheney is reported to have stated that 

after Pakistani national Khalid Sheikh Mohammed was arrested in Pakistan in March 2003, 

“American personnel were not there to commence an elaborate legal proceeding, but to 

extract information from him”.
203

 By “elaborate legal proceeding”, the former Vice President 

apparently meant an ordinary criminal trial. The detainee was not brought to trial in a US 

federal court (where he had previously been indicted), but instead put into secret CIA 

custody for the next three and a half years during which time he was subjected to enforced 

disappearance, torture and other cruel, inhuman or degrading treatment, including 183 

applications of “waterboarding” in March 2003. 

The US Supreme Court Hamdan v. Rumsfeld
204

 ruling in 2006 overturning President Bush’s 

system of military commissions was seen by the administration as a threat to the CIA’s 

secret detention program – in which foreign nationals were being subjected to enforced 
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disappearance, torture or other ill-treatment – and the wall of impunity built around it. The 

administration moved Khalid Sheikh Mohammed and 13 other CIA detainees to 

Guantánamo and exploited their cases to obtain passage of the MCA of 2006. Congress 

passed the Act, authorizing military commissions that were a very close relative to the ones 

blocked by the Hamdan ruling a few months earlier.  

Nearly eight years later, Khalid Sheikh Mohammed and four other detainees – Walid bin 

Attash, Ramzi bin al-Shibh, ‘Ali ‘Abd al-‘Aziz and Mustafa al Hawsawi – whom the USA has 

charged with involvement in the 9/11 conspiracy have still not been brought to trial (they are 

now in pre-trial stage). Domestic politics have intervened to deny them “the elaborate legal 

proceeding”, the fair trial, they are due under international law.   

The US government has itself admitted that the federal courts would be an entirely legal, 

appropriate and available forum in which to conduct the trials of these men. In November 

2009, the Department of Justice announced that the five men would be brought to trial “as 

soon as possible” in ordinary civilian federal court in New York. The “alleged 9/11 

conspirators”, said Attorney General Eric Holder, “will stand trial in our justice system before 

an impartial jury under long-established rules and procedures.”
205

 The promise was short-

lived, however, falling victim to domestic politics. In April 2011, citing congressional blocking, 

the Attorney General announced a U-turn.
206

 The five would no longer be prosecuted under 

long-established rules and procedures in a long-established civilian court, but under 

essentially untested procedures before a military commission under a post-9/11 law. This 

outcome is clearly contrary to the UN Basic Principles on the Independence of the Judiciary 

which state: 

“everyone shall have the right to be tried by ordinary courts or tribunals using 

established legal procedures. Tribunals that do not use the duly established procedures 

of the legal process shall not be created to displace the jurisdiction belonging to the 

ordinary courts or judicial tribunals”.
207

 

Amnesty International is opposed to the trial of civilians by military courts. Even applying the 

criteria set out by the Human Rights Committee, however, the military commissions are not 

by any measure tribunals of demonstrably legitimate necessity, but creations of political 

choice. The use of military courts in the context of Guantanamo amounts to a violation of the 

right to fair trial. 

The UN Human Rights Committee has stated, on the right to a fair trial under article 14 of 

the ICCPR, that the trial of civilians (anyone who is not a member of a state’s armed forces) 

by special or military courts must be strictly limited to exceptional and temporary cases 

where the government can show that resorting to such trials is “necessary and justified by 

objective and serious reasons”
208

, and where “with regard to the specific class of individuals 

and offences at issue the regular civilian courts are unable to undertake the trials”.
209

 The 

US government cannot point to any such rationale. It can only point to domestic politics.  

Given the continuing failure of the USA to meet its obligations of independent investigation, 

accountability, justice, and effective remedy, for the now well-documented allegations of 

torture and other ill-treatment, enforced disappearance, and other similar human rights 

violations against the individuals selected for trial by military commission, the military 

commissions cannot be divorced from the unlawful detention and interrogation regime for 

which they were developed.  

Again, all the detainees in question are foreign nationals. Amnesty International requests the 

Committee on the Elimination of Racial Discrimination to condemn the Guantánamo 

detentions and military commissions for what they are: travesties of justice. 

Recommendations 
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 The USA must cease to invoke, and should publicly disavow, the “global war” 

doctrine, and fully recognize and affirm the applicability of international human 

rights obligations to all US counter-terrorism measures. This is so whether those 

measures are taken in the context of specific geographically-circumscribed non-

international armed conflicts or away from any armed conflict, and whether on the 

ordinary territory of the USA or elsewhere.  

 The USA must address the Guantánamo detentions as a human rights issue. The 

detentions must be resolved in a way that fully complies with international law.  

 The USA should not place any conditions on transfers of detainees that would, if 

imposed by the receiving government, violate international human rights law and 

standards.  

 Detainees who are to be prosecuted should be charged and tried without further 

delay in ordinary federal civilian court, without recourse to the death penalty. Any 

detainees who are not to be charged and tried should be immediately released.   
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